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Lh 9/22/69
Memorandum 69-112

Subject: Study 44 - Fictitious Business Name Statute

At the last meeting, after considerable discussion, the Commissicn
decided to recommend that the filctitious business name statute be dropped
from its agenda. The Commission took this action because it was unwilling
to recommend that the sanction suggested by the representatives of the
newspaper industry--requiring banke to police the statute--be enacted
as law. At the .same time, the Commission directed the staff to prepare
a revised tentative recommendation that would make the varicus clarifying
changes and changes designed to improve the administration of the statute
but would keep the existing publication requirement. and sanction. The
attached tentative recommendation is prepared in response to this directive.
The staff believes that a careful reading of the new tentative recommendation
prior to the meeting will demonstrate that it would considerably improve
the law.

Also attached as Exhibit I are the revisions of the propoesed tenta-
tive recommendation that would be necessary to include those suggestions
of the newspaper industry that have not already been included in the
tentative recommendation.

The staff suggests that the Commission go through the tentative
recommendation section by section at the meeting. This would not take &
great deal of time since most of it has previously been reviewed.

Respectfully submitted,

John H. DeMcully
Executive Secretary




Mexorandum 69.112
EXHIBIT T
Seetion 1. Section 17917 of the Business and Professions Code,
a8 added by Senate BIll No. __, as enacted at the 1970 Regular
Session, is amended to read: | _

17917. (a) within 30 daya after a ﬂctitioua business name
statement bas been Piled pureusnt to this chapter, the registrant
shall cause the statement to be publiahod pursuant to uunrment
Code Section 8084 6063 in & 'néwmpezkbr gsvere) eirculation in
the county mwhichthem::e.‘.pelpheaorwmuorthengis-
trant is located or, if there is no such newspaper in that eeunty
then in a nwspapr o!‘" aeneral c.t_rcuht.ion in an aqjoining coun_ty. |
1f the registrant does mt have a place of-haainess 1n this state, '
the notice shall be publiched in & nevspaper of genevel ciroulstion
in Sacramento County. . _ |

{v) Bubject to the requirements of subdivision {a), the .
pepar selected for 'th publication of the statament should be one
that sirculates in the ares where the Business 1s to be conducted.

{c) Where a nev ststeuent is required ‘becausa the prior
statement has e:p:l.red undey aubdivision (a} of SQGtion 17920, the
hew statement need m.be published un.t_au there has been a change
in the :I.ﬁromtibn required in the expired statement, _
~ {a) n arrigavis ehoving the publication of the statement
shall, be filcd with the county clerk vithin 30 ﬂays after the com-
pletion or the wblicstien.




Seec. 2, Section 862 is added to the Financlal Code, to read:

862. Before any person required to comply with Chapter 5
(commeneing with Section 17900) of Part 3 of Division 7 of the
Business and meesaicﬂs Code 18 permitted to ope:i an acoount in a |
fietitious business name, such person shall furnish wiéanee that
he has complied with the requirementn of tbat ehapter. For the
| purposzes of t;his section, e cop:,r of a newspiaper centain:l.ng the |
published fictitioue business name statemnt, or a proof therecf,

is surf:l.c:.ent evidence ot‘ com:u.anca.

Sec: 3. 'This act shall become aperative only if Senate BIll
Fo. :I.s enacted by the I.egislature at its 1970 Resuhr sasuion,
and as enacted adds seetion 17917 to the msineas and Professions
cade, and. 11: ;ueh case at the same time as Semate Bill ¥o.
takes effect. '

; . _
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REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating t0
FICTITIOUS BUSINESS NAMES

CALIFCRNIA LAW REVISION COMMISSION
School of Law
Stanford University
Stanford, California 94305

WARKING: This tentative recommendation is being distributed so that
I{Aterested persons will be advised of the Commission's tentative conclu-
sions and can make their views known to the Commission. Any comments
gent to the Commission will be considered when the Commission determines
what recommendstion it will meke to the California lLegislature.

The Commission often substantially revises tentative recommendations
as & result of the comments it receives. Hence, this tentative recommen-
dation is not necesserily the recommendation the Commission will submit to

the Legislature.
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. NOTE
This recommendation ineludes an exiplanatory Comment to each
section of the recommended logislation, The Comments are written
as if the legislation were enasted winde their primary purposs is
to explain the law as it would exist (if enasted) to those who will
have occasion to use it after it is in pffect, .
. ,J
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TENTATIVE RECOMMENDATION OF THE CALIFCRNIA

LAW REVISION COMMISSICON

relatig to
FICTITIOUS BUSINESS NAMES

BACKGROUND

Since its enactment in 1872, the Californis Civil Code has contained

provisions regulating the use of "fictitious" nemes® for business pur-

poses. Although the filing and publication requirements imposed by the

so-called "Pictitious name statute"--Civil Code Sections 2466-2471--have

undergone minor changes over the years, the essentisl features of the

system have endured for almost a century.

1l

A "fictitious" name is one that does not include the names of all

the partners or the name of the individusl owner of the business.

A name is not "fictitious" if it includes the surname of each partner
or of the individual owner. See Flora v. Hankins, 20% Cal. 351, 268
P. 331 (1928)(partners doing business under the nsme "Flora & Mahedy");
Pendleton v. Cline, 85 Cal. 142, 24 P. 559 (1890){partners doing
busineds under naue "Pendleton & Williems"); Kohler v. Stephenson,

39 Cal. App. 37k, 178 P. 970 (1919)(individual doing business as
"Kohler Steam Laundry"). The cases are not completely consistent,
but it sppears that a name 1s not & fictitious name merely because

it includes the word "compeny.' C%a_rﬁ Wetenhall v. Chas. S.
Mabrey Constr. Co., 209 Cal. 293, P. 1015 {1930){individual
doing business as "W. 8. Wetenhall Company” is not using a fic-
titious name); Vagim v. Brown, 63 Cal. App.2a 50b4, 146 P.2d 923
(1944} (individual doing business as "Vagim Packing Company"” is not
using a fictitious name); with Andrews v. Glick, 205 Cal. 699, 272
P. 587 (1928)("Andrews-Cordano Plumbing Company")}; Collection
Service Corp. v. Conlin, 98 Cal. App. 6B6, 277 P. 749 (1929)}("Alles
Printing Company"). See 3 Witkin, Summbry of California Law
Partnership §3 at 2265 (1960).




The statute reguires every person2 or partnership transacting
business in a fiectitious name, or a designation not showing the names
of the persons interested in the business, to file a certificate with
the clerk of the county in which the principal place of business is
located and subseguently to publish the certificate in a newspaper in
that county once a week for four successive weeks. The certificate
must show the names and residences of the persons transacting business
in the fictitious name. A new certificate must be filed and published
on each change of membership in the firm. If a person fails to file and
publish the certificate required by the statute, neither he nor his
assignees may "meintain” an action on any contract made or any trans-

action had in the Ffictitious name until the certificate has been filed
and published.3 The "plea in abatement"® thus afforded to the defendant

¢ The term "person” includes a corporation doing business under a name

other than the one set forth in its articles of incorporation.

Berg Metals Corp. v. Wilson, 170 Cal. App.2d 559, 339 P.2d 869 (1959).
The statute does not apply to foreign commercial or banking

partnerships established and trensactipg business outside the United

States. Civil Code § 2467. Nor doee it apply to persons not maintain-

ing & plece of business in this state. Moon v. Martin, 185 Cal. 361,

197 P. 77 (1921).

Lack of compliance merely abates the action; filing and publication
pending trial is sufficient. Rudneck v. Southern Calif. Metal & Rubber
Co., 184 cal. 274, 193 P. 775 (1920); Kadota Fig Ass'n v. Case-Swayne
Co., 73 Cal. App.2d 796, 167 P.2d. 518 (1946). If the defense is up-
held and the action abated, the Judgment for the defendant is not res
judicete in & subsequent action ocn the same cause of action. Folden
v. Lobrovich, 153 Cal. App.2d 32, 314 P.2d 56 (1957). BSee also Civil
Code Section 2468, which permits filing and publication by a trustee
in bankruptcy, guardian, conservator, executor, or administrator for
the purpose of maintaining an action to recover any sums due the
bankrupt, incompetent, or deceased person or partnership that should
have filed and published the certificate but failed to do so.

3

4 The defense of noncompliznce 1s waived if the defendant falls to raise

it. Bryant v. Wellbanks, 88 Cal. App. 14k, 263 P. 332 (1927).
Moreover, the trial judge has discretion to refuse to permit amendment
of the defendant's pleading to raise the defense. Stewart v. San
Fernsndo Ref. Co., 20 Cal. App.2d 661, 71 P.2d 1118 (1937).
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in such an action is the only statutory sanction to enforce compliance
with éﬂe statﬁte:s
The fictitious name statute does not inhibit adoption of business
or trade names, nor does it prevent use of duplicate or deceptively
ginilar trade names. Rather, the courts uniformly bave said that the
single purpose of the statute is to prevent fraud or deception in commerce
by providing scurces of information--the certificate on file in the county
clerk's office and, to a limited and tramsient extent, the newspaper
publication--from which persons can learn with whom they are dealing.6
After assessing the views of interested persons and organizétions,
the Commission has concluded that, admitting its obvious shortcomings,

the fictitious name statute continues to serve a useful purpose. Suggestions

that the statute be repeeled, on snalysis, are based on the ineffectiveness

5. Nothing precludes entering into contracts and transacticons in the
fictitious name; the sanction is limited to meintaining actions on
such contracts or transactions. See note 3, supra. The sanction
does not apply to tort actions. Ralph v. Lockwood, 61 Cal. 155 (1682);
Grant v. Weatherholt,123 Cal. App.2d 34, 266 P.2a 185 (1954);

Thompson v. Byers, 116 Cal. App. 214, 2 P.2a 496 (1931).

" Compliance with the statute is not a prerequisite to obtaining
local business or other licenses in the fictitious name, nor in general
is such compliance required to conduct in a fictitious name one of the
businesses or professions licensed by the state. However, compliance
ie necessary toc obtain a license as a real estate broker or salesman
(Business and Professione Code Section 10159.5), mineral, oil, and gas
broker or salesmen (Business and Professicns Code Section 10522.5], or
check seller and casher (Financial Code Section 12300.2). See also
Business and Professions Code Section 7540 (private investigators,
private \patrol operators, insurance adjusters, and repossessors must
comply with the statute before conducting business under a fictitiocus
name } .

6  See Andrews v. Glick, 205 Cal. 699, 272 P. 587 (1928); J. C.
Wattenbarger & Sons v. Sanders, 216 Cal. App.2d 495, 30 Cal. Rpir. 910
(1963); Hixon v. Boren, 1k Cal. App.2d S47, 301 P.2d 615 (1956);

Bank of America v. National Funding Corp., 45 Cal. App.2d 320, 11k P.2d
by (1941). See also 3 Witkin, Summery of California Lew Partnership

§ 2 at 226k (1960)("The purpose of the requirement is to make &
public record of the individual members of firms, for the benefit of
those who desl with them.").
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and awkwerdness of the existing provisiona rather than on any qﬁestion
as to the desirability of a ready source of information concerning the
realities obscured by business or trade names.

RECOMMENDATIONS

Persons subject to the statute

The existing statute does not apply to all persons doing business
in California under a Pictitiocus name. Civil Code Section 2467 specificially
exempts commercial and banking partnerships esteblished and transacting
business in a place without the United States and the courts have construed
the act generally as exempting any person who does not maintasin a place

of business within this stame.?

Coverage of the statute should basically be coextensive with those
perscns who “"regularly transact business" in Californiaa under a fictitious
business naﬁe even though they msy have no established places of business
within the state. The need for information concerning the ldentity of a
person who does business in Californis but does not have ar established place
of business in California seems at least as great as the need for informstion
concerning the identity of a person doing business from a fixed location

within the state.

T Sce Mocn v. Martin, 185 Cal. 361, 197 P. 77 (1921).
8 The Commission has considered whether the phrase ''regularly transacts
business" should be defined by statute and has concluded that it
should not. Any uncertainty is not likely to cause injustice under
the sanctions imposed by the statute. Morecver, the determination
as to whal constitutes regularly transacting business can best be
make judicielly as the issue arises. It should be noted, however, that
the decision vwhether campliance with the fictitious business name
statute is required should be made in light of the particular purpose
served by this statute. Accordingly, epplication of the statutory
and case law from other fields of law is not necessarily asppropriate
here,
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The exemption for “"foreign" commercial and benking partnerships
should be eliminated. The exemption was provided in 1872 and has
remained in the code with cniy & minor modification in 1873. The
reference to banking partnerships is now obeolete as only a corporation
may carry on the business of banking in California.g Foreign commercial
partnerships should be required to comply with the statute. Persoune in
Celifornia normally would have greater difficulty in obtaining informa-
tion concerning foreign partnerships than in obtaining information con-
cerning local business enterprises. Since both foreign and domestic
enterprises would be treated equelly, there would be no diecrimination
against foreign commerce. The exemption originally was based on e
similar provision of New York law whick has since been repealed.lo

It is apparently assumed by Ca.lifornie;'pra.ctitioners,u perbaps
incorrectly, that a Massachusetts business trust need nct comply with the
existing fictitious business name statute. chwe\rer', the need for infor-
mation concerning a businese trust is as greet as that for any other type of
unincorporated business asssociation. Accord:l.ngl;{r, the Fictitions Business
Neme Statute should meke elear that a Massa¢husetts business truﬁt is gen-

erally required to comply with the statute, However, ell real estate

9 Fin. Code § 102.

10 5ee Section 2467 in 2 Haymond & Burch, Cal. Civ. Code Anmot. 109 (1872);
compare 3 Rev. State of N.Y. (Banks end Brothers 5 ed.) 978 with
K.Y. Penal Code Section 4L0.
1 gee Letter From Harold Marsh, Jr., Los Angeles attorney, dated Yoy 27,
1969, on file in office of Law Revision Commission. ¢
Xadota Fig ‘Ass'n v. Case-Swayne Co., 73 Cal. App.2d 796, 167
P.2d 518 (1946){Massachusetts trust required to comply with statute
because creators retained control over trustees and business was
treated as a copertaership).




investment trusts must be orgaenized as Massachusetts business trusts,
primarily because of the requirements of the federal tax 1aw.l2 In
recognition of their unique nature, & real estate investment trust should
not be required to meet the burdensome requirements of the Fictitious
Business Neme Statute if the trust complies with Sections 856, 857, and
858 of the Federal Internael Revenue Code, has obtained a permit from the
Celifornia Commissioner of Corporations under Section 23002 of the Corpo-
ratlons Code, 13 and has filed & statement with the Secretary of State
{pursuant to Section 24003 of the Corporstions Code) designating an agent

for service of process.

sy 4g generally assumed that

Although the law is not entirely clear,
the existing statute dces not apply to nonprofit assoclations, such as
(:: churches, labor unions, fraternal and charitable organizations, nonprofit
nospitals, and similar orgenizations. This matter should be made clear by

adding to the statute an:express provision exempting nonprofit associations.

Fictitious business name statements

Every person covered by the statute should be required to file a
fictiticus business name statement within 40 days after he begins regularly

to transact business in this state under a fictitious business name. The

12 See Sections 856-858 of the Federal Imternal Revenue Code of 1954, as
amended. See also Corp. Code §§ 23001, 23002 (limiting liability of
shareholders or beneficiaries of a real estate investment trust).

13 If such & permit is obtained, it is conclusive evidence that the share-
holders or beneficiaries are not perschnally lisble for eny of the
obligations of the real estate investment trust. See Corp. Code §§ 23001,
23002.

(:: 1h Athens Lodge No. 70 v. Wilson, 117 Cal. App.2d 322, 255 P.2d 482 {1953)
{unincorporated fraternal benefit society not required to comply with
statute). EEEEEEE Kedote Fig Ass'n v. Case-Swayne Co., T3 Cal. App.2d
796, 167 P.2d 518 (19u6).

-Qr“




statement should include all the information required by existing law and,
in addition, the address of the principal place of business of the person
filing the statement. Although not presently required by the statute, the
address of the principal place of business is customarily included in a
fletitious name certificate.

A provision should be added to the statute msking it a misdemeanor to
execute, file, or piblish any fictitious business name statement knowing
that such statement is false, in whole or in part, and the present incca-
venient and unnecessary redquirement that the statement be made under oath

before a notary should be eliminated.

Place of filing of staetements

A person required to comply with the statute should continue to
file his statement in the office of the county clerk of the county in
vwhich he has his prinecipal place of business in this state or, in the
absence of such a principal place of business, in the office of the

5

county clerk of Sacramento County.l

L The Commission hae given seriocus consideration to the suggestion that
& central filing system be esteblished in some state office in Sacramento.
See, e.g., McClintock, Fictitious Busipess Name Legislation--Modern-
iz California's Picneer Statute, 19 Hastings L.J. 1349, 1372-1375
(lQ%gj. The benefits to be achieved by central filing of all types
of business and corporate information are significent and,no doubt,
such a system will ultimaetely be adopted. However, the avallsbility
of fictitious business neme information in the offices of the county
clerks 1s of great convenience to many persons. Accordingly, it
appears that st the present time it wolld be necessary to retain
filing at the cocunty level even if a central filing system were estab-
lished, and the Commission has concluded that the benefits to be
achieved by a dual filing at the steate and county level would not
outweigh the edditional costs such e requirement would impose on the
persons covered by the statute.




Publication requirement

Since 1872, each person filing a fictitious name certificate has been
required to publish the certificate in a newspaper once a week for four
successive weeks. A new publication is required each time the membership
of a partnership changes.

The Commission has considered suvggestions that publication be eliminated
or that drastic changes be made in the publication system.f6 However, in
view of the controversisl nature of the publication requirement, the Commis-
sion has decided not to recommend any substantial changes in existing law.
Accordingly, no change in the number of publications is recammended. The
material published should be simply that filed with the county clerk. The
substance of the provision of existing lawlT that prescribes the county
where the statement must be published should be retained; but, subject to

this requirement, the statute should direct that the statement be published

in a newgpaper that circulates in the area where the business is conducted.

Furnishing summaries of filings

In view of the inherent shortcoamings of publication, it is desirable to
authorize another, suppiemental notice-giving procedure. Accordingly, the
county clerk should be authorized to furnish to any person who so requests
deily or less frequent summaries or compilations of filings under the statute.
Thus, where this procedure is adopted, any interested person can secure fram
one source complete and current information concerning all filings within

the county. A somewhat similar provision for the furnishing of compilations

6. For a discussion of the considerations involved, see McClintock, Fietitious
Business Name Legislation--Modernizing California's Fioneer Statute, 19
Hastings L.J. 13%9, 1385213E§ il§385.

17. Civil Code § 2Lé6.
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of finencing statements is found in Section 9407 of the Commercial Code.
The person making the request should, of course, be required to reimburse
the county clerk for the cost of furnishing this information.

-

Abandonment of use of name; withdrawal fram partnership

Under existing law, a person who has filed a fictitious name certificate
may, upon ceasing to use the name, file and ﬁublish a "certificate of aban-
donment.” This provision should be continued without substantive change
in the new statute.

Many states elither require or permit & withdrawing partner to file a
certificate of withdrawal sc that his interests will not be prejudiced 3if the
remaining partners fail to file a new certificate. The California statute
does not presently provide for filing a certificate of withdrawal, but the
partnership is reqguired to file & new fictitious name certificate when there
has been a change in its membership. A provision should be included in the new
statute to permit a withdrewing partner to file and publish a statement of

withdrawal so that his interests may be effectively prcﬂ’.ev:‘t’.ed..]'8

Egpiration of statement

To ensure that the information on file with the county clerk is kept
current and to provide a mesans whereby the cdunty clerk can dispose of
obsolete statements in his files:

(1) The fictitious business neme statement should be renewed at lesst
cnce every five years. This retains the substance of existing law. The
county clerk should be required, however, to give notice of the impending

expiration of the statement.

18

For further discussion, see McClintock, Fictitious Business Name Le%is-

lation--Modernizing California's Pioneer Statute,19 Hastings L.d. s
1§B],.’f| ﬁ ! [968[. :
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{2) The statement should expire and a refiling be required whenever
any change occurs that renders the facts set forth in the statement in-
accurate. The only excepticn to the latter rule should be that a mere
change in the residence address of an individual or general partner should
not cause the statement to expire. Under existing law, & new certificate

must be filed only when there is a change in the members of & partnership.

Maintenance of fictitious business name records

The statute should continue to require that the county clerk meintain
indices of fictitious business name statements that will permit determina-
tion of whether: (1) any business using a fictitious business name has on
file & fictitlous business name statement; (2) any individual, general
partner, or corporation is listed in any fictitious business name statement;
(3) a statement of abandonment of the use of a fictitious business name or
withdrawal from partnership is on f‘ile.19

The statute should set forth only the function of these indices.

This will permit each county clerk to use the system best suited to the
resources and needs of his county. Generally, in the smaller counties,
relatively simple alphabetical indices will satisfy the requirement;
however, the statute should also permit the use of automatic data processing

equipment where available.

19 Civil Code Section 2470 presently requires each county clerk to keep a
"register" of certain of the information contained in the fictitious
name certificates. This requirement would be superseded by the
reguirements recommended in the text.
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In 1966, Civil Code Section 2469.2 was enacted to permit the removal
of obsolete fictitious name certificates fram the files after a stated
pericd of time., A similar procedure should be adopted permitting the
destruction of (1) fictitious business neme statements, (2) statements of
sbandonment of use of a fictiticus business name mnd statementz of with-
drawal from partnership, and (3) the entries in the indices relating to these

statements.

Operative date

The operative date of the proposed statute should be July i, 1971.
The date should be deferred: (1) to allow those persons who must camply
with the statute a reasonsble time in which to familiarize themselves with
its new requirements and (2) to give the county clerk sufficient time in
which to establish the necessary procedures. All persons, including those
who are in compliance with Civil Code Sections 2466-2471, would become
subject to the act on its operative date--July 1, 1971.20 Howsver, a
person should be permitted to file a statement in compliance with the new
act at any time after January 1, 1971, and the statement so filed should be

deemed to have been filed on July 1, 1971.

20 61vil Code Section 2469.2, as smended at the 1969 Regular

Session, provides that all fictitious néme certificates that were

filed prior to January 1, 1967, expire on January 1, 1372, and a
renewal certificate must be filed on or before December 31, 1971, to
continue campliance with the statute. This requirement will be
superseded by the requirement that a fictitious business name statement
be filed not later than July 1, 1871. Thus, although it is recoammended
that & new filing be required by all persons doing business under a
fictitious name, meny, if not most, of such persons would otherwise be
required to make a new filing under Civil Code Section 2h69.2.
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Relocatlon of statute

The provisions dealing with fictitious business names should be
moved te Part 3 of Division 7 of the Business and Professions Code which
imposes "CGeneral Business Regulations" relating tc "Representations to
the Public." Fictitious business name legislation is a type of business
regulation. The present location in the Civil Code in the title on
"Partnerships” is inappropriate as the statute deals with corporations and
individuals as well as with partnershipe. Furthermore, the other sections
dealing with partnerships and limited partnerships have been moved to

other codee.

Miscellaneous revisions

In addition to the major changes discussed above, the Commission
recommends other technical and relatively minor changes in existing legis-
lation in the interest of clarity and precision. These changes are

indicated in the Comments to the proposed statutory provisions that follow:

The Commission's reccmmendations would be effectuated by the epactment

of the followlng measure:




§ 2466

An act to repeal Chapter 2 (commencing with Section 2L66) of

Title 10 of Part 4 of Division 3 of the Civil Code, to

8dd Chapter 5 {commencing with Section 17900) to Part 3

-of Division 7 of, and to amend Sections 7540, 10159.5,

and 10522.5 of, the Business and Professions Code, to

amend Section 12300.2 of the Financial Code, and tp repeal

Section 26848 of the Government (lode, relating to fictitious

business names.:

The people of the State of Califorpia do emact as follows:

SECTION 1. Chapter 2 (commencing with Section 2466) of

Title 10 of Part 4 of Division 3 of the Civil Code is repealed.

Comment. Chapter 2, consisting of Sedtions 2466-2471, is super-
geded by Chapter 5 (commencing with Section 17900) of Part 3 of Divi-
sion 7 of the Business and Professions Code.

Note. The sections repealed read as follows:

2466. Except as otherwise provided in the next section
every person transacting business in this State under a ficti-
ticus name and every partnership transacting business in this
State under a fictitious name, or a designation not showing the
names of the persons interested as partners in euch business,
must file with the clerk of the county in which his or its prinei-
pal place of business 1s situated, a certificate subscribed and
acknowledged in the mammer provided in Section 2468 of the Civil
Code, stating that pame in full and the place of residence of
such person and stating the names in full of all the members of
such partnership and their places of residence.

Such subscribed and scknowledged certificate must be published
subsequent to the filing thereof with the county clerk pursuant to
Government Code Section 606k, in a newspaper published in the
county, if there be one, and if there be none 1n such county, then
in a newspaper in an adjoining-comnty: ~An affidavit showing
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§§ 2k66-2468

the publication of such certificate as in this section provided
shall be filed with the county elerk within 30 days after the
completion of such publication, but in no event shall such
publication be made prior to the filing of such certificate with
the county clerk.

2467, A commercial or banking partnership, established
and transacting business in a plece without the United States,
may, without filing the certificate or making the publication
prescribed in the last section, use in this state the portner-
shlp name used by it there, although it be fictitious, or deo
not show the names of the persons interested as parthers in
such tuslncss.

2koB.  The certificate filed with the clerk es provided in
Section 2456 wmust be signed Ly 'the person therein referred to,
or by the pariners, as the case may be, and acknowledped before
some offlcer, authorized to take the acknovwledgment of conveyances
of real property, by personelly appearing before such officer,
notwithistanding the provisions of Section 1195 of the Civil
Code. Such certifiecatcs may be executed on behalf of any such
person or ypartner by an agent, or at any time after the tankruptcy,
incompetency, or desth of such 4 person or partner, by the
trustee in bankruptcy or the fuardian, conservator, executor
or administrator of such person or partner for the purpose of
rainteining an action to recover any sums due the benkrupt,
incompetent, or deceased perscn or facilitating the maintenance
of an action by the partnership, of which the bankrupt, incom-
petent, or deceased partner was a member, to recover sums due
such partnership., Where 2 business is hereafter commenced by a
person under a fictitions name or a partncrship is hereafter
formed, the certificate must be Iiled and the publication
deslignated in that section nust e made within one month after
the commencement of such business, or after the Tormation of
the pertnership, or within one month from the time designated
in the agreement of its wembers for the commencement of the
partnership. Uhere the business has been heretofore conducted

under & fictitious rame or where ~the partnerchip
has been heretofore formed, the certificate must be filed and

the publication made within six months after the passage of this
act. No person doing business under a Ffictitious name, or his
assipgnee or assignees, nor any persons doing business as
partners contrary to the provisione of this article, or their
assignee or assignees, shall wmaintain any ection upon or on
account of any contraci or contracts made, or transactions had,
under such fictitious name, or in their partnership name, in
any couri of this state until the certificate hes been filed
and the publication has been made as herein required.
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§§ 2469-2469,2

2469, Cu cvery change in the members of a partnership
transacting business in this state under a fictitious name,
or a designation which does not show the names of the persons
interested as partners in its business, except in the cases
mentinned in section twenty-four hundred and sixty-seven, o
new certificate mist be filed with the unty derk, and a
new publication made as required by thig Article on the forma-
tion of such partnershiyp.

2439.1. Every person and every partnership transacting
business in this State under a fictitious name, or desigm tion
not showing the names of the persons interested as partners in
such business, who has filed a certificate and caused the publi-
cation and filing of the affidavit of publication thercof
according te the provisions of this chapter, may, upon ceasing
to use that name, flle a certificate of abandomment of neme,
gtating the name in full and the place of residence of such
perscon, and stating the names in full of all the members of such
partnershlp and thelr places of residence. Such certificate
shall be signed by the person therein referred to, or by one or
more of the partners, as the case mzy be.

Such certificate must be published pursuant to Govermment
Code Section 6064, in e newspaper published in the county, if
there be one, and if there be nome in such county, then in a
newspaper in an adjoining county. Ao affidavit showing the
publication of such certificatc shall be filed subsequent to the
certificate with the county clerk within 30 days after the com-
pletion of such publication.

2469.2. Every certificate of fictitious name filed under
the authority cf this chapter shall expire and te of no further
force and effect at the end of five yecrs following the first

day of Jamuary next after the filing of o certificate of fictitious

name with the county clerk in accordance with Section 2466, unless
at any time within 12 morths immediztely preceding said date of

expiration a rencwal certificate containing all information reguired

in the origlnal certificate and subscribed and acknowledged as
required by that section is filed with the county clerk with whom
said original is on flle. No such renewsl certificate need be
published unless there has been a change in the information
required in the original certificate, in which event publication
shall be mede as provided for the criginal certificate.

Every certificate of fictiticus name Filed before
January 1, 1967, with the county clerk pursuant to Section 2466
‘shall expire and be of no further force and effect on and after

January 1, 1972, unless at any time on or after January 1, 1971,

but not later than December 31, 1971, a renewal certificate in
accordance with this section is filed with said county clerk.

-15-
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§§ 2469.3. 2471

2469,3. Upon the £iling of a certificate of abandorment
pursuant to Scetion 2469.1 or upon the cxpiration of a certificate
of fictiticus nome pursuant to Section 2k65.2 and Fullowlng the
making of the cntry required by Section 2470 the county clerk
may destrey the certificate of fictiticus name the use of which
was so abandoned or which has expired, provided that microfilnm
copies are taken of the certificatus and subseguently filed
before they are destroyed.

2470, Every county clerk must keep & register of the
names of firms ond persons mentioned in the certific: ce
filed with him pursuant to this article, entering in lphabetical
order the nome of every such person who does business under a
fictitious name, and the fictitioue name, and the neme of every
such partnership, and of each pertner therein.

Upon the abandonment of the use of a fictitious name, or
upon the expiration of the certificate of Ffictitious name, the
olerk shall enter the fact of atandonment or expiration in the
register.

2471. Coples of the entries of a County Clerk, as herein
directed, when certified by him, and affidavits of publicatioa,
as herein directed, made by the printer, publisher, or chief "
clerk of a newspaper, are presumptive evidence of the facts
therein stated.

N il
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e § 17900

Sec. 2. Chapter 5 {commencing with Section 17900) is added
to Part 3 of Division 7 of the Business and Professions Code, to

read:

CHAPTER 5. FICTITIOUS BUSINESS NAMES

17900. Fictitious business name defined

17900. (a) As used in this chapter,”fictitious business
name" means:

(1) In the case of an individual, a name that does not ine
clude the surname of the individual or a name that suggests the
existence of additional owners.

{2) In the case of a partnership or other association of
persons, a rame that does not include the surmame of each general
partner or a name that suggests the existence of additional owners.

(3) In the case of a corporation, any name other than the
corporate name stated In its articles of incorporation.

(b) A pame that suggests the existence of additional owners
within the meaning of subdivision (&) is one which includes such
words as "Company," "& Company,” "& Son," "& Sons," "& Associates,"
“Brothers," and the like, but not words thet merely describe the

business being conducted.

Comment. BSubdivision (a) of Section 17900 codifies the definition
of "fictitious name" developed by the courts in interpreting former

Civil Code Section 2466. See Vagim v. Brown, 63 Cal. App.2d 504, 146 P.2d

‘)

923 (1944)(individusl); Andrews v. Glick, 205 Cal. 659, 272 P. 587

-17-




§ 17900

(1928} partnership); Kadota Fig Ass'n v. Case-Swvayns Co.,

73 Cal. App.2d 796, 167 P.2d 518 (1946){unincorporated cooperative

association); Berg Metals Corp. v. Wilson, 170 Cal. App.2d 559, 339

P.2d 869 (1959 )(corporation).

The subdivision refers to "general partners" as defined in Sec-
tion 17901 in order to cmit limited partners of partnerships formed
under the Uniform Limited Partnership Act (Corporations Code Sections
15501-15531). As a general rule, a limited partner's name mey not
arpear in the firm name without subjecting the limited partner to
liabvility as a general partner. Corp. Code § 15505. BSee also the Com-
ment to Section 17513.

Subdivision {b) removes an inconsistency in the prior law in defin-
ing "a name that suggests the existence of additional owners." Under
prior interpretations, the use of such terms as "& Co.," "% Sons," and
“Bros." subjected & business to the requirements of the statute. See

Schwarz & Gottligb, Inc. v. Marcuse, 175 Cal. bO1, 165 P. 1015 (1917);

North v. Moore, 135 Cal. 621, 67 p., 1037 {1902); Byers v. Bourret, 6k

cal. 73, 28 p. 61 (1883). But a distinction was drawn tetween
"Jones Company" and "Jones & Company,'and the former was not required

to comply with the statute. Contrast Wetenhall v. Chas. J. Mabrey Constr.

Co., 209 Cal. 293, 286 p, 1015 (1930) with Byers v. Bourret, supra.

As a practical matter, few husinessmen were aware of the distinection

and both terms suggest the existence of additional owners. This dis-
tinetion is therefore eliminated and both names now require a filing
under this chapter. An individual proprietor can still conduct business
under & name such as "Kohler Steam Laundry," however, without being

required to register under this chapter. See Kohler v. Stephenson,

39 Cal. App. 374, 178 P. 970 (1919).
=18~
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§ 17901

17901, (General partner defined

17901. As used in this chapter, "genersl partner" means:

{a) In the case of a partnership, a general partner.

{b) In the case of an unincorporated association other than
a partnership, a person interested in such business whose liability
with respect to the business is substantially the same as that of

B general partner.
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17902. Person defined

17902. As used in this chapter, "person” lncludes individuals,

partnerships and other associations, and corporations.

Cooveat. Tae tern 'otner associations” as usce. in Secticn 17902
iaciuw es such unincorporated associations as a joint venture or &

Massachusettis business trust.

~20-
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§ 17903

17903. Registrant defined
17903. A4s used in this chapter, "registrant” means & person
who is filing or has filed a fictitious business name statement.

-21-
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§ 17910

17910. Person transacting business in fictitious business name to flle
statement

17910. Every person who regularly transacts business in this
state for profit under a fictitious business name shall:

{a) TFile a fictitious business name statement in accordance
with this chapter not later than 40 days from the time he commences
to transact such business; and

(b) File a new statement in accordance with this chapter on

or before the date of expiration of the statement on file.

Comment. Section 17910 requires every person-~individual, partnership

or other association of persons, or corporatiom--that regularly transacts
business for profit in this state under a fictitious name to file =a
fictitious business name statement. The language of the section ("person
who regularly transacts business in this state for profit") excludes from
the coverage of the statute any person who only occasionally transacts
business in California. In addition, nonprofit asscoclations are exenmpted
by Section 17911 and real estate investment trusts are exempted by Section
17912 if they have met certain reguirements.

Two exemptions {rom the filing requirement that were recognized under
prior law are not continued under this chapter. See former Civil Code
Section 2467 (commercial or banking partnership established snd transacting ;

business in a foreign country) and Moon v. Martin, 185 Cal. 361, 197 P. 77

{1921 ) (person not maintainlng a place of business in this state).
The 40-day period provided for filing the initial fictitious business

name statement parallels the LO-day period provided in Corporations Code

-22. :
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Sectjon 15700 for desimating an agent to receive process on behall of
a foreigzn partnership.

See Section 17920 and the Comment to that section for a description
of the circumstances under which a fietitiocus business neme statement
expires. Piling a new statement alsc extends the effective period of

registration from the date of the new filing. See Section 17920.
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17911. Nonprofit associations

17911. This chapter does not apply to & nonprofit asssociation.
"Nonprofit association" includes, but is not limited to, such organi-
zations as churches, labor unions, fraternsl and charitable organiza-

tions, nonprofit hospitals, and similar organizaetlons.

Comment.. Section 1791l probably codifies former case law. See Athens

Lodge No. 70 v. Wilsen, 117 Cal. App.2d 322, 255 P.24 W82 (1953 ) {vnincorpo-

rated freternal benefit society). Compare Kadota Fig Ass'n v, Case-Swayne

Co., 73 Cal. App.2d 796, 167 P.2d 518 (1946){unincorporated sgricultural
cooperative organized as Massachusetts business trust but treated as a co-

partnership).
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§ 17912

17912. Real estate investment trusts

17912. This chapter does not apply to a real estate investment
trust that has obtained a permit under Secticn 23002 of the Corpora-
tions Code and has e statement on file, pursuant to Section 24003 of

the Corporations Code, designating an agent for service of process.

Comment. Section 17912 exempts certain real estate investment trustis.
Such trusts are defined in Section 23000 of the Corporations Code. The per-
mit referred td is conclusive evidence that the shareholders or beneficieries
of the trust are not personally liable for any of its obligations. Corp.

Code §§ 23001, 23002.
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§ 17913

17913. Contents of statement

17913, The fictitious business name statewent shall contsin the

following informetion end be substantially in the following form:
FICTITIOUS BUSINESS HAME STATEMENT

The following person (persons) is (are) doing business as (here
insert fictitious business name} at (If registrant hss a place of
business in this state, here insert the street address of his prin-
cipal place of business In this state., If the registrant has no
place of business in this state, here lnsert the street address of

his principal place of businese outside this state.):

{If the registrant is an individual, here insert his full name and
residence address. If the registrant is s partnership or other
agsociation of persons, here insert the full name and residence
address of each general partner. If the registrant is e Massachusetts
business trust, here insert the full name and residence address of
each trustee. If the registrant is a corporation, here insert the
name of the corporation as set out in its articles of incorporation
and the state of incorporation.)

This business is conducted by (here insert whichever of the
following best describes the nature of the business: (1) "an
individual," (2) "a general partnership,” (3) "a limited partnership,”
(4) "an unincorporated association other than a partnership,” (5) "a
foreign pertnership,” {6) "a domestic corporation,” (7) "a foreign
corporation,” (8) "a Massachusetts business trust ").

Signed

Statement filed with the County Clerk of {name) County on (date).
_26-
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Comment. Section 17913 continues the requirements of prior law under i
former Civil Code Sections 2466-24T1 insofar as it requires that the state-
ment include the fictitious business name and the name and address of
individusls doing business under thet name. The address of the principal
place of business was not explicitly reguired by the Civil Code sections
superseded by this chapter, but the prevailing practice under prior law
was to provide this information. It should be noted that a post office box
number does not satisfy the requirement of this section that the "street
address" of the principasl place of business and the "residence address” of
each person doing business be given in the statement.

Prior law did not require that the statement indicate the "type of
person” registering. This new requirement will enable interested persons
to secure further information from the Secretary of State or other scurces
concerning the registrant.

Section 17913 does not require the listing of limited partners. The

names and addresses of all limited partners are required to be stated in the
certificate of limited partnership recorded with the recorder of any county
in which the limited partnership bas a place of business. BSee Corp. Code

§ 15502. 8Since the fictitious business name statement must indicate whether ;
the business is a limited partnership, the remeining information can easily |
be secured from the recorder.

See alsc Section 17924 (forms provided by county clerk to inelude

space for information necessary to enable the county clerk to mail & notice

of the impending expiration of the statement). g
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§ 17914

1791k. Execution of statement

17914, 1If the registrant ie an individual, the statement
shall be signed by the Individual; if = partnership or other
association of persons, by a general partner; if:a Massachusetts

business trust, by & trustee; if & corporation, by an officer.

Comment. Section 17914 eliminates the requirement of former Civil Code
Section 2LE8 that the fictitious business name statement be acknowledged.
However, a penelty for executing a false statement is provided in Section
17930. Moreover, the statement must be signed by the individual or, in the
case of & partnership or other association, by one of the general pariners;
and execution by an agent--permitted under former Civil Code Section 2468--
is no longer permitted. Sectlon 17914 glsc specifies who may execute the
statement on behalf of a Massachusetts business trust or & corporetion--
matters not covered by prior law. See also Section 17919 {compliance with
chapter after bankruptcy, incompetency, or death of perscn doing business

in fictitious name).
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17915, Filing with county clerk

17915. The fictitious business npame statement shall be
filed with the clerk of the county in which the registrant has
his principal place of business in this state or, if he has no
place of business in this state, with the clerk of Sacramento

County.

Comment. Section 17915 continues the requirement of Civil Code
Section 2466 that the fictitious business neme information be filed
with the county clerk of the county in which the person's principal
place of business is located, end further provides for filing in
Sacramento County if the registrant has no plece of buslness in

Californi=. -
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17916. What constitutes filing

17916, Presentation for filing of & fletitious business
name statement and one copy, tender of the filing fee, and
acceptance of the statement by the county clerk constitute
filing under this chapter. The county clerk shall note on the
copy the file number and the date of filing the original and

ghall certify and deliver or send the copy to the registrant.

Comment. Section 17916 is based on subdivision (¢} of Corpora-
tions Code Section 24003 which reletes to the filing of statements
by unincorporated assoclations designating a principal office in

this state or an agent for service of process or both.
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§ 17917

17917. Publication of Ffictitious business name statements

17917. (a) Within 30 days after a fictitious business name
statement has been filed pursuant to this chapter, the registrent
shall cause the statement to be published pursuant to Government
Code Section 6064 in & newspaper of general circulation in the
county in which the principal place of business of the registrant
is located or, if there is no such newspaper in that county, then
in a newspaper of general circulation in an adjoining county. If
the registrant does not have a place of business in this state,
the notice shall be publiehed in a newgpaper of general circulation
in Sacreamento County.

(b} Subject to the requirements of subdivision (a), the news-
raper selected for the publication of the statement should be one
that circulates in the area where the business is to be conducted.

(c) Where a new statement is required because the prior
statement has expired under subdivision {a) of Section 17920, the
nev statement need not be published unless there has been s change
in the information required in the expired statement.

{d) An affidavit showing the publication of the statement shell
be filed with the county clerk within 30 days after the completion of

the publication.

Comment. Section 17917 is substantively similar to the provisions of
former Civil Code Sections 2U66-2UTL that required publication of the
fictitious business name statement. As under former law, four publications

are required to be made in the county where the principal place of business
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of the registrant is located. However, since the statute requires a ficti-
tious business name statement to be filed by same persons who will not have
a place of business in this state, Section 17917 requires publication by
those persons in Sacramento County. Subdivision {v) is a directory--not
mandatory--provision that was not found in prior law. See Section 17918
{second sentence). The published statement is required to be the same as

that filed with the county clerk. See Section 17913 (form of statement ).
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§ 17918

17918. Compliance with chapler required in order to maintain action

17918. No person transacting business under a fictitious business
name contrary to the provisions of this chapter, or his mesignee, may
maintein any action upon or on account of any contract made, or trans«
action had, in the fictitious business name in any cowrt of this state
until the fictitious business name statement has been executed, filed,
and published as reguired by this chapter. For the purpcses of this
section, the failure to comply with subdivision (b) of Section 17917
does not constitute transacting business contrary to the provisions of

this chapter.

Comment. Section 17918 retains the sanction provided under former
Civil Code Section 2468. Lack of compliance merely abetes the action; filing

and publication pending trial is sufficient. Rudneck v. Southern Calif.

Metal & Rubber Co., 184 Cal. 27L, 193 P. 775 (1920); Kadota Fig Ass'n v.

Case-Swayne Co., 73 Cal. App.2d 796, 167 P.2d 518 (1946). This sanction does

not apply to tort actions. Ralph v. Lockwood, 61 Cal. 155 (1862); Grant v.

Weatherholt, 123 Cal. App.2d 34, 266 P.2d 185 (195L4); Thompson v. Byers,

116 Cal. App. 214, 2 P.2d 496 (1931). Moreover, an individual businessman
who also uses a fictitious business name is not precluded from meintaining
an action arising out of a business transaction consummated under his own

name. Dennis v. Overholtzer, 178 Cal. App.2d 766, 3 Cal. Rptr. 193 (1960);

Messick v. Houx Bros., 105 Cal. App. 637, 288 P. 434 (1930). The defense of

noncompliance is waived if the defendant fails to raise it. Bryant v.
Wellbanks, 88 Cal. App. 1kk, 263 P. 332 {1927). Moreover, the trial judge

has discretion 1o refuse to permit amendment of the defendant's pleading to
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raise the defense. Stewart v. San Fernando Ref. Co., 22 Cal. App.2d 661,

71 P.2d 1118 {1937). If the defense is upheld and the action abated, the
Judgment for the defendant 1s not res judicata in a subseguent action on

the same csuse of action. Folden v. Lobrovich, 153 Cal. App.2d 32, 3ik

P.2d¢ 56 (1957). See generally McClintock, Fictitious Business Name Legis-

lation--Modernizing California‘s Pioneer Siatute, 19 Hastings L.J. 1349,

1390 {1968}. BSee also Section 17919 {permitting trustee in bankruptcy,
guardian, conservator, executor, or administrator to comply with chapter
for purpose of meintaining actlion to recover any sums due to bankrupt,

incompetent, or deceased person).
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17919. Compliance with chapter after bankruptcy, incompetency, OX death

17919. (a) A fictitious business name statement may be executed,
filed, and publighed by the trustee in bankruptcy at any time after
bankruptey where & failure to comply with the provisions of this
chapter would otherwise preciude the maintenance of an action to recover
any sums due to the bankrupt or the pertnership of which the pankrupt

was a member.

(b) A fictitious business neme statement may be executed, filed,
and published by the guardian, conservator, executor, or administrator
at any time after the incompetency or death of any individusl or
pertner where s failure to comply with the provisions of this chapter
would otherwise preclude the maintenance of an action to recover any
sums due the incompetent or deceased person or the partnership of which

he was & member.

Comment. Section 17919 retains the substance of a portion of former

Civil Code Section 2468.
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17920. Expiration of statement

17920. (m) Unless the statement expires earlier under sub-
division {b), (c), or (d), a fictitious business name statement
expires at the end of five years from December 31 of the year in
which it was filed in the office of the county clerk.

{b) A fictitious business name statement expires LO days
after any change in the facts set forth in the statement pursuant
to Section 17913, except that a change in the residence address of
an individual, genersl partner, or irustee does not cause the
statement to expire.

{e¢) A fictitious business name statement expires when the
registrant files a statement of abandonment of the fictitious
business name described in the statement.

{a) A fictitious business name statement expires L0 days after
a2 general pariner who was a member of s partnership transacting
business under a fictitious name files a statement of withdrawal

from the partnership.

Comment. Section 17920 is designed to ensure that the information on
file with the county clerk (see Section 17925) is kept current and to pro-
vide a means whereby the county clerk can dispose of obsolete certificates
in his filee (see Section 17926).

Subdivision {a). The periocd provided by this subdivision parallels the

period provided in subdivision {d) of Corporations Code Section 24003 for a
statenent filed by an unincorporated association designating ite principsl
office or agent for service of process or both. Subdivision {a) substantially
restates prior law under former Civil Code Section 2l6g. 2.
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Subdivision {b). Under former law, a new certificate was required to

be filed only when there was a change in the membership of the partnership
transacting business. However, in order that the fictitious business names
index will contain current information concerning the registrant, subdivision
(b) requires that & new statement be filed, with one exception, whenever a
change occurs in the facts required to be set forth by Section 17913 that
renders the statement on file inaccurate. For example, when either the
registrant changes his principal place of business in this state.or, in s
case where he had none previously, the registrant scquires a place of
business in this state, & new statement must be filed. In this regard,
subdivision (b) is comparsble to Corporations Code Sections 3301 (domestic
corporations) and 6409 (foreign corporations){new statement required when
domestic or foreign corporation changes location or eddress of its principal
office).

The requirement of former Civil Code Section 2469 that a new statement
be filed upon a change in the membership of a pertnership is continued by
subdivision (b), but as limited partners need not be named in the statement
(see Section 17913), the subdivision requires a new filing only upon a change
in general partners.

Subdivision (b) also requires & corporation to file a new statement if
1t continues to transact business regularly under a fictitious business name
after a change in its corporate name. Whether former law required & new
certificate in this case was uncertain.

Change in residence address of individual, partner, or trustee. Although

Section 17913 requires that & fictitious business name statement include the
residence address of the individual registrant, of each partner of a
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partnership registrant, or each trustee of a Massachusetts business trust,
Section 17920 does not require that a new statement be filed each time there
is & change in the residence address of the individual, partner, or trustee.
Of course, when a new statement is filed because the previous statement has
expired under Section 17920, it must contain the address of the individual
or each partner or trustee as of the date of the new statement and, in such
case, must be republished. See Section 17917(c).

Subdivisions (c) and (d). A registrant is no longer in compliance with

Section 17910 if he continues to do business under his fletitious business
neme after filing a statement of abandonment under Section 17922 or continues
to do business as e partnership for more than 40 days after a partner hes

withdrawn from the partmership (Sections 17920(b), 17923).
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17921. HNotice of impending expiration

17921, (a) This section applies only if the registrant has
designated a person to receive the notices under this sgection.

(b) Hot later than the first day of December immediately
preceding the expiration date of a fictitious business name state-
ment as determined under subdivision (a) of Section 17920, the
county clerk shall send a notice to the person designated by the
registrant. The notice shall be sent by first cless mail. It
shell indicate the date on which the statement will expire and the
file number assligned to the statement.

(¢) Unless a new fictitious business name statement is filed
by the registrant within 10 days after the filing under Section 17923
of o statement of withdrawal from parinership, the county clerk shall
send a notice to the person designated by the registrant. The notice
shell be sent by first class mail. It shall indicate that a state-
ment has been filed under Section 17923, the name of the person who
filed such statement, and advise the regilstrant that a new fictitious
‘business name statement must be filed and published if the firm is
to continue in business under the fictitious business name.

(4) Neither the failure of the county clerk to mail the notice
as provided in this section nor the failure of the notice to reach
the person to whom it is sent continuee the fictitious business name
statement in effect after its expiration date. Neither the county
nor any officer or employee of the county is liable for damages for

failure to mail the notice requlred by this section.
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Comment. Section 17921 is included to minimize the danger that the

registrant will be unaware of the impending expiration of the statement.

The section is besed in part on Corporations Code Section 24006 .
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§ 17922

17922. Absndonment of use of fictitious business name

17922. (m) A person who has filed & fictitious business name
statement may, upon ceasing to transact business in this state
wder that fictitious business name, flle a statement of abandonment
of use of fictitious business name. The statement shall be executed
in the seme manner ag g flctitious business nesme statement and shall
be filed with the county clerk of the county in which the person has

flled his filectitiocus business name statement. The statement shall

be published in the same manner as a filetitiocus business name statehent

and an affidavit showing its publication may be filed with the county
clerk after the completion of publication.

(b) The statement shall include:

(1) The name being ebandoned and the street addrese of the
prineipal place of business.

(2) The date on which the fictitious business name stetement
relating to the fietitious business name being abandoned was filed
and the county vwhere {iled.

(3) In the case of an individual, the full name and address of
the individual.

(4) In the case of a partnership or other association of
persons, the full nemes and residence addresses of all the general
partners.

{5) In the case of a corporation, the name of the corporation
a8 set forth in its articles of incorporation.

(6) In the case of a Massachusetts business trust, the full

nane and residence address of each of the trustees.
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Comment . Section 17922, which supersedes Civil Code Section 2k69.1,

S ry—————————

continues the substance of the prior law.

prescribed in Section 17917.

hoe

The manner of publication is
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17923, Withdrawal from partnership operating under fictitious business name

17923. ({a) Any person who is a general partner in a partnership
that is or has been regularly transacting business in a fictitious
business name mey, upon withdrawing as a genersl partner, file a
statement of withdrawal from partnership operating under fictitious
business name. The statement shall be executed by the person filing
the statement in the same manner as & fictitious business name state-
ment and shall be filed with the county clerk of the county where the
partnership filed its fictitious business name statement.

(b) fThe statement shall include:

(1) The fictitious business name of the partnership.

(2) The date on which the fictitious business name statement
for the partnership was filed and the county where filed.

{(3) The street address of its principal place of business in
this state or, if it has no place of business in this state, the
street address of its principal place of business cutside this state,
if any.

(4) The full name and residence of the person withdrawing as
8 partner.

(¢c) Unless a notice of the dissolution of the partnership has
been published pursuant to Section 15035.5 of the Corporations Code,
the statement of withdrawal from partnership operating under a
fictitlous business name shall be published in the same menner as
the fictitious business name statement and an affidavit showing the
pablication of the statement may be filed with the county clerk after
the completlion of the publication.

43




()

=
i

§ 17923
Comment. Section 17923 permits a withdrawing partner to file a
statement of withdrawal so that his interests will not be prejudiced by
failure of the remaining partners to file a new fictitious business name

statement. This type of statement is new to California but similar pro-

visions are found in a mumber of other states. See McClintock, Fictitious

Business Neme legislation--Modernizing California's Pioneer Statute, 19

Bastings L.J. 1381, n. 229 (1968). Under some circumstances, the ficti-
tious business name statement may be evidence that would support a
partner's responsibility for the obligations of the partnership. Gee

Section 17926{c){3). Cf. People v. Pinkus, 256 Cel. App.2¢ Supp. 941, 63

Cal. Rptr. 680 (1967 ){fictitious name certificate evidence against
defendant in criminal case to show ownership of store selling obscene

£1ims); Kalschenski v. Keller, 49 Cal. App. 406, 193 P. 587 (1920)(ficti-

tious name certificate filed by defendant introduced by plaintiff in
unfair competition case as evidence of use of name by defendant)}. The
execution and filing of the statement (and publication if a notice of
dissolution has not been published under Section 15035.5 of the Corpora-
tions Code) should rebut the presumption under Section 17926(c) that the
facts contained in the fictitious business name statement are true and
thereby will effectually protect the withdrawing partner. Cf. McClintock,

Fictitious Business Neme Iegislation--Modernizing Celifornia's Pioneer

Statute, 19 Hastings L.J. 1382 (1968).

~hydym




— § 1792k

17924. Furnishing of forms

1792%. (a) The county clerk shall furnish without charge a
form satisfying the requirements of Section 17313. 1In addition to
the information required by Section 17913, the form prepared by the
county clerk, or the msterial provided by him with the form, shall
include all of the following:

(1) A space where the registrant may indicate the name of the
person to whom, and the address to which, the county clerk is to
mail the notices reguired by Section 17921.

(2) A statement substantially as follows: “"Your fictitiocus
business name statemement must be published in a newspaper once a
week for four successive weeks and an affidavit of publication filled

Qw with the county clerk when publiication has been accomplished. The
statement should be published in a newspaper of general circulation
in the county where the principal place of business is located and
in the area where the business is to be conducted {Business and
Professions Code Section 17917)."

(3) A statement substantially as follows: “Any perscn who
executes, files, or publishes any fictiticus business name statement,
knowing that such statement 1s false, in whole or in part, is
guilty of a misdemeanor and upon conviction thereof shall
be fined not to exceed one thousand dollars ($1,000}(Business and
Professions Code Section 17930)."

{v) The county clerk may furnish without charge forms meeting
the requirements for a statement of abandenment of use of fictitilous

T business name and a statement of withdrawal from partnership operating

under fictitious business name.
U5.
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Comment . The existing statute dces not require that the county clerk

furnish formes without charge but this is the practice in some counties.
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§ 17925

17925. Index of fictitious business name informaticn

17925, (s) The county clerk ehall maintain one or more indices
which permit the determination of at least the following information:

(1) Whether any business using a specific fictiticus business
name has on file a fictitious business name statement setting forth
such pame and, if so, the file number of the statement.

(2) Whether any individual, general partner, or corporation is
listed in any fictitious business name statement on file and, if so,
the file murber of the statement.

(3) Whether a statement of abandonment of use of a specific
tusiness name is on file and, if so, the file number of the statement
of abandonment.

{4) Whether a statement of withdrawal from partnership operating
under fictitious business name is on file and, if so, the file number
of the statement of withdrawal.

{b) Four years after a flctiticus business name statement has
expired, the county clerk may delete the information concerning that
statement from the index. Four years after a statement of abandonment
of use of fictitious business name has been filed, the county clerk
may delete from the index all reference to the use of that name by

the person filing the statement.

Comment. Section 17925 requires the county clerk tc maintain and
keep current indices of fictitious business name statements. This
section supersedes former Civil Code Section 2470. The indices required
are merely those that Pfacilitate supplying the information required by

Section 17925. Generally, in the counties not using automatic processing
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equipmeni, one index will contain in alphabetical order each fictiticus

business name in use in the county together with the file mumber of the

statement relating to that name s¢ that the other information contained

in the statement can be escertained. A second index will contain in

alphabetical érder the name of each person doing business under a

fictitious name in the county together with the file pumber or numbers

of each statement on file in which that person is listed. Once the

file number of the statement is known, a copy of the statement can be

easily secured. Section 17925 is drafted, however, to permit the use

of any system that will enable a satisfactory records search. In some é

counties, this will be aided significantly by use of automatic data

processing equipment.

Paragraph {3) of subdivision (&) retains the substance of former
Civil Code Section 247C insofar as it reguires the fact of abandonment
of use of g Fictitious business name snd the date of filing a statement
of such abandonment to be entered in the indices.

Subdivision (b) authorizes the county clerk to purge the fictitious
business name index of obsolete entries after four years. The four-year
period parallels that provided by Section 17927. The subdivision permits
the county clerk to delete from the index any reference to a statement of
withdrawal from partnership operatin_ under fictitious business name four
years after the expiration of the fictitious business statement filed by

the partnership from whiclh the partner is withdrawing.
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17926. Certified copies of statements

17926. (a) As used in this section, "statement” means a
fictitious business name statement, a statement of abandonment of
use of fictitious business name, or a statement of withdrawal from
partnership operating under fictitious business name.

{b) For a fee of two dollars ($2), the county clerk shall pro-
vide any person who so requests a certified copy of any statement on
file in his office.

(c} A copy of a statement, when certified as provided in sub-
division (b), establishes a rebuttable presumption of all of the
following:

{1) The existence of the criginal statement.

(2) The execution of the statement by the person by whom it
purports to have been executed.

(3) The truth of the information required by Sections 17913,
17922, or 17923 that is contained in the statement.

(d) The presumptions established by subdivision {c¢) are pre-

sumptions affecting the burden of producing evidence.

Comment. Section 17926 provides for the furnishing of certified
copies of statements on file and gives a presumptive effect to the certified
copy. The presumption is classified as one affecting the burden of pro-
ducing evidence. Evidence Code Section 604 provides:

60L. The effect of a presumption affecting the burden of producing
evidence 1s to reguire the trier of fact to assume the existence of the
presumed fact unless and until evidence is introduced which would
support a finding of its nonexistence, in which case the trier of fact
shall determine the existence or nonexistence of the presumed fact from
the evidence and without regard to the presumption. Nothing in this
section shall be construed to prevent the drawing of any inference that
may be appropriate.
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17927. Reteniion and destruction of statements

17927. (a) The county clerk shall mark each fictitiows hmginess
name statement with a consecutive file number and the date of Piling
eénd shall retain the original statement for his file. FHe may destroy
or otherwise dispose of such statement four years after the statement
expires.

(b) The county clerk shall mark each statement of abandonment
of use of fictitious business name or statement of withdrawal from
partnership operating under fictitious business name with a consecutive
file number and the date of filing. He mey destroy or otherwise dis-
pose of any such statement five years after the statement is filed.

(c) In lieu of retaining the original statement on file, the
county clerk may retain a copy of the statement in accordance with

Government Code Section 69844.5.

Comment. Insofar as Section 17927 requires the cocunty clerk to retain
current fictitious business name statements, and statements of abandonment,
it continues the substance of former Civil Code Sections 2469.2 and 2469.3.
The provisions of the sectlon are also made applicable to statements of
withdrawal from partnership.

Statements are to be filed consecutively according to file numbers to
be assigned to them when they are presented for filing. The statements may
then be located by the use of indices prepared by the county clerk. See
Bectlon 17925.

Subdivision (a) further authorizes the county clerk to destroy
fictitious business name statements four years after they expire. To

this extent, it is based on subdivision (a) of Corporations Code Section
~50-
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24004. However, under the prior law, a statement could be destroyed only
if microfilm copies were made and filed; this requirement is not continued.

Subdivision (b) makes similar provision for statements of abandonment
and statements of withdrawal and authorizes destruction of such statements
five years after they are filed. No equivalent provision existed under
prior law. Taken together, subdivisions (a) and (b) provide a procedure
for purging the files of obsolete statements. Subdivision {c) also
authorizes the county clerk to retain microfilm or other photographically
reproduced coples of the current statements.

The county clerk is reguired to file any statement that meets the
requirements of this chapter and is accompanied by the required filing
fee. He is not authorized %o reject & statement on the ground that the
particular fictitious business name is already in use or that the state-
ment was not presented for filing within the time specified in Section

17910. In this respect, Section 17927 continues prior law.
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17923. Summaries or compilations of filings

17928, (a) Upon prepayment of the fee established pursuant
" to subdivision {b), the county clerk may furnish to any person who
50 requests daily or less frequent swmaries or compilations of
Tilings under this chapter.
{b} The fee for furnishing information under this section
shall be fixed by the county clerk with the approval of the
county board of supervisors and shall be sufficient to pay at

least the actual cost of furnishing such informetion.

Comment. Section 17928 authorizes--but does not require--the county
clerk to furnish dally or less frequent summaries or compilations of
- filings. A comparable provision is included in Section 9407 of the
Commercial Code. Nothlng in this section, of course, affects the right

of any person to perscnally inspect the publie records.
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1792G. Fees for filing statements

17929. (a) The fee for filing a fictitiocus business name state-
ment is five dollars ($5). This fee covers the cost of filing and
indexing the statement (and any affidavit of publication), furnishing
one certified copy of the statement to the person filing the state-
ment, and meiling the notice of expiration of the statement.

(b) The fee for filing a statement of abandomment of use of a

fictitious business name 1s two dollars {$2). This fee covers the

cost of filing and indexing the statement, and any affidavit of
publication.

(¢) The fee for filing a statement of withdrawal from partner-
ship operating under fictitious business mame is five dollars ($5). é
This fee covers the cost of filing and indexing the statement (and
any affidavit of publication) and mailing the notice that the state- §

ment has been filed.

Comment. Section 17929 supersedes Government Code Section 26848
(repealed by this chapter). The fees are intended to compensate the

county clerks for their duties under this chapter.

_53_




(1

§ 17930

17930. Penalty for félse statenents

17930. Any person who executes, files, or publishes any state-
ment under this chapter, knowing that such statement is false, in
whole or in part, shall be gullty of a misdemeanor and upon conviction
thereof shall be punished by a fine not to exceed one thousand dollars

($1,000).
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§ 7540
Sec. 3. Section 7540 of the Business and Professions Code
is amended to read:
7540. HNo licensee shall conduct a business under a fictitious

business name unless and until he has obtained the written suthori-

zation of the bureau to do so.

The bureau shall not authorize the use of a fictitious business
name which i1z so similar to that of a public officer or agency or
of that used by another licensee that the public may be confused
or misled thereby.

The authorization shall require, as & condition precedent to
the use of such name, the-filing-of-a-cersifieate-of-doing-bueinece
under-a-Ffietitious-name-with-the-eouniy-eterk-ef-the-county-where
the-lieenseels-prineipal-place-of-business-is-locatedy-in-the

maERe¥-provided-ir-Ehapter-2-of-Title-10-of-Part-h-of-Division-3

ef-tke-givii-Code that the licensee comply with Chapter 5 (commenc-

ing with Section 17900) of Part 3 of Divisicn 7 of this code .

A licensee desiring to conduct his business under more than
one fictitious business name shall cbtain the authorization of the
bureau in the manner prescribed in this section for the use of
each such nane.

The licensee shall pay a fee of ten dollars ($10) for each
authorization to use an additional flctitious budiness name and
for each change in the use of a fictitious business name. If the
original license is issued in a nonfictitiocus name and authoriza-
tion is requested to have the license reissued in a fictitious
business name the licensee shall pay a fee of ten dollars {$10)

for such suthorization.
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Comment. Section 7540, which relates to private investigators,
private patrol operators, insurance adjusters, and repossessors, is
amended to conform to Chapter 5 (commencing with Section 17900) of
Part 3 of Division 7 of the Business and Professions Code which
supersedes Chapter 2 {ccrmencing with Secticn 2466) of Title 10 of Part &

cf Division 3 of the Civil Code. No substantive charge is made in this

section.
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Sece. 4. Sectionm 10159.5 of the Business and Professions

Code is amended to read:

10159.5. Every person applying for a license under this chapter
who desires to have such licenge issued under a fictitioue business
name shall file with his application & certified copy of besh-ihe
ensry-of-the-eeunty-elerk-and-the-affidavis-of~-publicasien-made
purenans-so-the-previsions-of - Chapter-2-( commeneing-with-Seetion
ak66)-ef-Title-10-0f-Pars-4-of-Divisien-3-of-the-Civii-Gede his

fictitious business neme statement filed with the county clerk

pursuant to Chapter 5 (commencing with Section 17900) of Part 3

of Division 7 of this code .

Comment. Section 10159.5, which relates to real estate salesmen

and brokers, is amended to conform the section to Chapter 5 (commencing

with Section 179C0) of Part 3 oi Division 7 of the Pusiness and Frofessions
Coue mich supersedes Chepter 2 (commencing with Section 2h66) of Title 10
of Part 4 of Division 3 of the Civil Code. TNo substantive change is made g

in this section.
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§ 10522.5

Sec. 5. BSection 10522.5 of the Business and Professions
Code is amended to read:

10522.5. Every person applying for s license under this
chapter who desires to have such license issued under & flctitious
business name shall file with his application a certified copy
of beth-ihe-entry-of-ihe-eounty-eierk-arpd-the-affidavit-ef-pubii-
eation-pade-pursuaRE-te-the-provisions-of-Chapter-2-{ commeneing-
with-Beetion-2466-0f-Pitle-10-0f-Pars-4-of-Divigion-3-0f--the

givili-Cade his fietitious business name statement filed with the

county clerk pursuant to Chapter 5 {commencing with Section 17900)

of Part 3 of Division 7 of this code .

Comment. Section 10522.5 which relates to mineral, oil, and gas
brokers and sslesmen, is amended to conform the section to Chapter S
{ commencing with Section 17900) of Part 3 of Division 7 of the Business

and Professions Code which supersedes Chapter 2 (commencing with Sec-

tion 2466) of Title 10 of Part 4 of Division 3 of the Civil Code. HNo

substantive change is made in this section.
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§ 12300.2
S.ec. 6. Section 12300.2 of the Pinancial Code is amended
to read:
12300.2. Every person engaging in the business of a check
seller or casher shall conduct such business under his true
name unless he has complied with the-previsiens-ef-chapter-2;

Pitle-10;-Part-ly-Divisien-3-of-the-Civil-Cede Chapter 5 (com-

mencing with Section 17900) of Part 3 of Division 7 of the

Business and Professions Code .

Comment. Section 12300.2 is amended to conform the section to
Chapter 5 {commencing with Section 17900) of Part 3 of Division 7 of
the Business and Professions Code which supersedes Chapter 2 (commencing
with Section 2466) of Title 10 of Part 4 of Division 3 of the Civil

Code. No substantive change is made in this section.




§ 26848

o

Sec. 7. BSection 26848 of the Govermment Code is repealed.

26BLE - -The-fee-for-filing-and-indexing-a-certifieate-of
fietiticus-name;-ineluding-affidavit-of-publicationy-and-the
fee-for-filing-and-indexing-a-reneval-eeriifiente-of-fiesitious

namey-is-two-dollars-t§2

Comment. Section 26848 of the Goverrment Code is superseded by

Business and Professiocns Code Section 17529.

(M
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Sec. 8. (a) This act becomes operative on July 1, 1971, except
that at any time after Jamuary 1, 1971, a fictiiticus business
name statement may be filed =2nd published as provided
in Chapter 5 (commencing with Section 17900) of Part 3 of Division 7
of the Business and Professions Code, and the certificate so filed
shall be deemed to have been filed on July 1, 1971.

{(b) The county clerks shall retain all certificates of fictitious

name and certificates of abandonment of fictitious names and the regis-

ters relating thereto, as provided in Civil Code Sections 2466 . to 2u71,

inclusive, until July 1, 1975. After July 1, 1975, the county clerks
may destroy or otherwise dispose of such certificates and registers.
No certificate shall be accepted for filing by the county clerks under

Civil Code Sections 2466 to 2471, inclusive, after June 30, 1971.

Comment. The new fictitious business nsme requirements (Business and

Professions Code Sections 17900-17930) are made effective on July 1, 1971, hut

statements are permitted to be filed and published at any fimg after
Jenuary 1, 1971, so that the persoms covered by the nev reguirements will
be 1n compliance on July 1, 1971.

A person who has complied with Civil Code Sections 2466-2471 (the
former so-called fictitious name statute) is required to make & new filing
under Business and Professions Code Sections 17900-17930 not later than
July 1, 1971, if he is regularly transacting business in California. 3See
Business and Professions Code Sectlion 17910.

Subdivision (b) provides for retention of the fictitious neme certifi-
cates and the registers relating thereto for & limited pericd foliowing the
enactment of the new statute so that the information will be available to
persons who bave claims arising before July 1, 1571, ageinst firms operating

under & fictitious bhusiness name.
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